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October 4, 2018 

 

 
Via E-courts filing and First Class Mail 
Honorable Peter F. Bariso, Jr., A.J.S.C.  

Superior Court of New Jersey 
Hudson County Courthouse 

595 Newark Avenue 
Jersey City, New Jersey 07306  
 

Re: Jacqueline Rosa v. Borough of Leonia, et al.  
Docket No. HUD-L-00607-18 
 

Dear Judge Bariso:   

Our firm represents Defendant Borough of Leonia (“the Borough”) in the 

above matter, along with Brian Chewcaskie, Esq., the Borough Attorney.  

Kindly accept this letter brief in lieu of a more formal brief as the Borough’s 

opposition to the State of New Jersey Department of Transportation’s (“the 

DOT”) motion for leave to amend its complaint. The Borough opposes the DOT’s 

motion on the grounds that the claims in the DOT’s initial complaint have 

already been adjudicated by the Court, and because any claims based upon 

new Ordinances recently adopted by the Borough after summary judgment has 

been granted must be filed as a new complaint, which should be equitably and 

judicially barred due to the Borough’s reliance upon the Court’s prior decision 

to enact same.    
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First, the DOT's proposed amended complaint includes identical claims 

in the First through Fifth Counts that were already the subject of the Court’s 

Order dated August 30, 2018 granting summary judgment to the DOT.  This 

Order disposed of the DOT’s separate consolidated Complaint in its entirety 

and essentially adjudicated all issues set forth by the DOT to challenge the 

Borough’s Ordinances, 2017-19 and 2018-5.  The DOT, however, did not move 

to reopen the Judgment pursuant to Rule 4:50-1, nor did it move to reconsider 

the Order on the grounds that there was any clear error in the Court’s decision 

or matters which the Court overlooked.   

In this respect, the law is clear that a complaint cannot be amended once 

summary judgment has been entered by the Court.  In Stalina v. D. Constr. 

Corp., 2012 WL 3140233 (App. Div. 2012) (annexed hereto as Exhibit A), the 

Appellate Division ruled, “[l]ogically, one cannot amend a complaint that no 

longer exists. Consequently, a plaintiff may not obtain leave to amend under 

Rule 4:9–1 after summary judgment is entered, unless the judgment is vacated 

upon a motion for reconsideration under Rule 4:49–2, or a motion to set aside 

a judgment under Rule 4:50–1.”.  Stalina noted the existence of unequivocal 

federal authority for its holding.  Id. at *4-5 (citations omitted); See also Jang v. 

Boston Scientific Scimed., Inc., 729 F. 3d 357, 367-68 (3d Cir. 2013) (holding 

that when a party seeks leave to amend a complaint after judgment has been 

entered, it must also move to set aside the judgment because the complaint 
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cannot be amended while the judgment stands); Ahmed v. Dragovich, 297 F. 

3d 201, 207-08 (3d Cir. 2002) (ruling that although Rule 15 allows a court to 

permit amendments freely “when justice so requires,” the liberality of the rule 

is no longer applicable once judgment has been entered). Thus, in light of the 

Court’s prior judgment on the First through Fifth Counts, the DOT’s motion to 

reassert those claims anew is legally untenable, and the motion for leave to 

amend must be denied as there is no motion to reconsider the grounds on 

which the Court had invalidated the Borough’s Ordinances on August 30, 

2018. Nor is a different result warranted as the result of the Borough’s pending 

Motion for Reconsideration as the Borough’s Motion does not does not 

challenge the substantive grounds for the Court’s ruling, but rather only 

challenges the procedure and scope of the results of the ruling as to the 

previous Ordinances.  

Second, as it pertains to the claims contained in Counts Six through 

Ten, the DOT acknowledges that these are claims based on new Ordinances 

that were adopted by the Borough after summary judgment was granted to the 

DOT.  Additionally, the Borough has 30 days to submit the new Ordinances to 

the DOT for approval. Thus, these claims do not arise out of the same facts and 

circumstances as the invalidated Ordinances at issue in the prior Complaint, 

but rather presents a new claim.  Pursuant to Court Rule 4:9-4, a court may 

permit a party to serve a supplemental pleading setting forth transactions or 
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occurrences which took place after the date of the pleading sought to be 

supplemented. However, as there is no motion to file a supplemental complaint 

before the Court, such leave cannot be granted. Furthermore, any motion to file 

a supplemental pleading suffers from the same defect as the DOT’s motion to 

file an amended complaint, namely that the prior complaint has been disposed 

of on summary judgment and the DOT is no longer an active party to this 

matter so as to be entitled to supplement the Complaint with these new claims.  

As a result of the above, the Borough recognizes that the DOT has the 

right to file a new complaint based upon the new Ordinances and to make any 

challenge that they wish to same. See Rule 4:69-6(a) (requiring that 

an action in lieu of prerogative writs be commenced not later than “45 days 

after the accrual of the right to review, hearing or relief claimed.”).   What the 

Borough objects to is the manner in which the DOT has chosen to make such a 

challenge to the newly-enacted Ordinances because it bypasses the approval 

procedure set forth in N.J.S.A. 39:4-8a, and instead improperly requests this 

Court to instead issue an advisory opinion that the Borough’s actions are 

illegal…a ruling that the DOT acknowledges that the Court did not make when 

deciding the DOT’s motion for summary judgment on the ordinances in 

existence at the time of the Court’s decision. Nor is such relief one that the 

Legislature has authorized in Title 39 as appropriate grounds for disapproving 

an adopted traffic regulation of a municipality.       
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Moreover, equitable and/or judicial estoppel should apply to bar the DOT 

from attempting to challenge the new ordinances on the same grounds they 

raised in their motion for summary judgment because the Borough relied upon 

the Court’s prior decision to enact said Ordinances. Although equitable 

estoppel is rarely invoked against a governmental agency, it is appropriate to be 

applied in circumstances that would not prejudice essential government 

functions and where injustice and wrong may result to one who with good 

reason and in good faith has relied upon such conduct.  Sellers v. Board of 

Trustees of the Police and Firemen’s Retirement System, 399 N.J. Super. 51, 

58 (App. Div. 2005). Here, the Borough would be prejudiced from any challenge 

to the new Ordinances since they were enacted in reliance upon and in 

accordance with the Court’s decision on August 30, 2018, which decision did 

not find that the Borough was not acting beyond its powers in the primary 

sense and void, but only that its actions were voidable in the secondary sense. 

See Id. For all of these reasons, the DOT’s motion to amend the complaint with 

Counts Six through Ten based upon the very same challenges to the new 

Ordinances must be denied.   

  Based upon the foregoing, the Borough respectfully requests the Court to 

deny the DOT’s motion for leave to file the amended complaint as presently 

included as an exhibit to its motion papers in its entirety.  
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 Thank you for your kind consideration to this matter as well as to the 

Borough’s Motion for Reconsideration, which, as Your Honor is aware, must be 

decided as the Ordinances existed at the time of the Court’s decision on August 

30, 2018.   

   
Respectfully submitted,   

  

      Ruby Kumar-Thompson 
      RUBY KUMAR-THOMPSON, ESQ.  

 
Enclosure (1) 
RKT:cas 

cc:  Jacqueline Rosa, Esq. (via eCourts filing) 
Phillip J. Espinoza, Esq. (via eCourts filing)  
Brian Chewcaskie, Esq. (via eCourts filing) 
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